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SUBJECT: Child Care Facility Credit/50% of Costs for Facilities Serving Low I ncone
Chil dren/Bank Loans Credit

DEPARTMENT AMENDMENTS ACCEPTED. Amendments reflect suggestions of previous analysis of bill as
introduced/amended

X AMENDMENTSIMPACT REVENUE. A new revenue estimate is provided.

AMENDMENTSDID NOT RESOLVE THE DEPARTMENT’S CONCERNS stated in the previous analysis of hill as
introduced/amended

FURTHER AMENDMENTS NECESSARY .

X DEPARTMENT POSITION CHANGED TO _ no position
REMAINDER OF PREVIOUS ANALYSISOF BILL ASINTRODUCED/AMENDED STILL APPLIES.
X OTHER - See comments below.

SUWVVARY OF BI LL

Under the Personal Income Tax Law (PITL) and the Bank and Corporation Tax Law
(B&CTL), this bill would allow a credit in an anount equal to 50% of qualified
expenditures, not to exceed specified limts, to any taxpayer that pays or incurs
nonetary contributions in excess of $4,000 to a qualified child care facility
|ocated in California. This bill also would allow the proposed credit to reduce
regul ar tax below tentative mninmumtax (TM).

Under the B&CTL, for specified loans relating to financing qualified child care
and devel opment facilities, this bill would allow a credit equal to 50% of the
di fference between the anount of interest incone actually received and the anount
of interest incone that would have been received had the | oan been nade at one
percent age point (100 basis points) above the prine rate.

SUMVARY OF AMENDMENT

Prior to the anmendnents, the bill contained | anguage affecting the Departnent of
Transportation and was not within the scope of the Franchi se Tax Board s (FTB)
duti es.

The June 15, 2000, amendnments renoved the Departnent of Transportation | anguage
and inserted the child care facility and bank | oans credit |anguage.

Except for the revenue estimate, the two credits will be discussed separately.
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1. CH LD CARE FACILITY CREDI T

EFFECTI VE DATE

This provision would be effective i medi ately upon enactnent and would apply to
taxabl e or incone years beginning on or after January 1, 2001, and before
January 1, 2006.

LEG SLATI VE H STORY

AB 1923 (2000) contains language simlar to the child care facility credit in
this bill.

SB 549 (1999) proposed to expand the existing Child Care Facility Credit to

i ncl ude taxpayers that contribute costs for lowinconme facilities. This bil

fail ed passage in Senate Appropriations. AB 401 (1999/2000) proposed to renove
the sunset date of the Enployer Child Care Contribution Credit and to allow a
credit for child care expenses. This bill failed passage in Assenbly Revenue and
Taxat i on.

SPECI FI C FI NDI NGS5

Exi sting federal and state |laws provide for an alternative mninumtax liability,
whi ch ensures that taxpayers with credits, deductions, and other tax preference
items do not conpletely escape taxation

Exi sting state | aw all ows enployers a tax credit known as the Enployer Child Care
Program Credit. This credit equals 30% of the cost paid or incurred for (1)
establishing a child care programor constructing a child care facility in
California to be used by enpl oyees' children and (2) contributing to child care
information and referral services. Building owners are allowed a credit equal to
30% of their costs to establish a child care programor facility to be used by
the children of their tenants' enployees. The amount of the credit is limted to
$50, 000, even if 30% of the taxpayer's expenses exceed $50,000. To the extent
that the allowed credit cannot be used, a credit carryover is permtted. The
carried-over anount may be added to any credit for that succeeding year, which is
still limted to $50, 000.

Exi sting state |l aw all ows enployers a tax credit known as the Enployer Child Care
Contribution Credit. The credit is equal to 30% of the cost paid or incurred for
contributions to a qualified care plan made on behal f of any dependent under the
age of 12 of the taxpayer's California enployee, but only to the extent
contributions are made directly to child care prograns or providers. The anmounts
paid by the enployer to child care providers can be in |ieu of wages paid to the
enpl oyees. The anount of the credit cannot exceed $360 in any year for each
qual i fied dependent, and any unused credit may continue to be carried forward
until it has been exhaust ed.

This bill would allow a credit in an anount equal to 50% of qualified
expenditures, not to exceed specified limts, to any taxpayer that pays or incurs
nonetary contributions in excess of $4,000 to a qualified child care facility

| ocated in California. The credit would apply in taxable or incone years

begi nning on or after January 1, 2001, and before January 1, 2006.
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The bill would define “qualified expenditures” to include only nonetary
contributions nade by a qualified taxpayer that do not exceed either $400, 000 for
any single qualified child care facility or $2 mllion in aggregate contributions
for multiple qualified child care facilities. The $400,000 and $2 mllion

maxi muns are cumnul ati ve and include anmobunts contributed in prior taxable or

i ncone years. The maxi muns al so woul d include qualified expenditures nmade by any
party related (within the nmeaning of | RC Sections 267or 318, or as described in
| RC Section 707(b)) to the taxpayer.

This bill would provide that a taxpayer could not utilize nore than $150, 000 of
the credit in any single taxable or income year. |If the credit exceeds the
$150, 000 annual limtation or exceeds the "net tax" or the "tax," any excess

credit may be carried over for six succeeding years and applied on a “first-in
first-out” basis. The aggregate “allowable child care facility credit” for each
taxpayer and any party related to the taxpayer for the taxable years the credit
is authorized cannot exceed $1 mllion.

A “qualified child care facility” would nean any new |licensed child care facility
or expanded (by at |east 10% of child care capacity) existing child care facility
located in California. It excludes in-hone famly child care or |icensed-exenpt
care. A licensed child care facility also excludes a facility |located in or on
an occupi ed personal residence.

“Child care provider” is defined as the |icensed owner or operator receiving the
benefit of any cost paid, incurred, or contributed and clainmed by a taxpayer. A
child care provider is ineligible for the credit.

This bill would require the “child care provider” to do all of the follow ng:

?? Certify that a witten plan has been devel oped and nai ntai ned. The plan nust
reflect the child care provider’s ability, for a period of five years, to
recruit children fromlowincome famlies. The term“lowincome famlies”
nmeans househol ds that have i ncomes bel ow 75% of the | ocal area nedian i ncone,
as published by the U S. Departnment of Housing and Urban Devel opnent or as
defined in regulations issued by the State Departnent of Educati on.

And that either:

ethe child care provider has received approval to accept children from
famlies qualifying for child care subsidies, or

zthe facility or proposed facility is or will be geographically located in
or within one mle of a |lowincone area, as defined by the Conmunity
Rei nvest ment Act of 1977, as anended.

?? Certify that the costs for which the credit would be clainmed have been incurred
or will be incurred within the taxable or incone year, with respect to
constructing or expanding a child care facility, and that the provider has
contracted to provide child care services for at |east five years.

?? Provide the taxpayer with the provider's taxpayer identification nunber and a
copy of the certifications required as di scussed above.

?? Obtain the taxpayer's identification nunber and, in the case of a partnership,
the taxpayer identification nunbers of all partners.
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?7? On or before each June 1° imediately follow ng each year for which the credit
under this section is available, provide to the Departnent of Housing and
Communi ty Devel opnment with respect to that year a notice that includes all of
the foll ow ng:

#the nunmber and anount of tax credit certificates issued,

z#5t he taxpayer identification nunber of the child care provider receiving the
benefit of the credit;

#&the names and taxpayer identification nunbers of individuals, businesses,
and types of businesses receiving the tax credit certificates; and

#sa copy of the certifications discussed above.

This bill would require the taxpayer claimng the credit to:

ez Provi de the FTB, upon request, with docunents verifying the date, anpunt,
name, and taxpayer identification nunber of the child care provider in
recei pt of a qualifying contribution.

#& Provide the FTB, upon request, a statement fromthe child care provider
certifying that the costs for which the credit is claimed are incurred with
respect to constructing or expanding a child care facility in California to
be used as certified by the child care provider.

z& Retain for his or her records a copy of the certificates issued by the
qualified child care provider as discussed above and provide a copy of the
certifications to the FTB upon request. |If the taxpayer fails to conply
with this requirenment, no credit would be allowed to the taxpayer unless the
t axpayer subsequently conpli es.

z& Provide the qualified child care provider with his or her nane and taxpayer
identification nunber and, in the case of a partnership, the taxpayer
identification nunmbers of all partners.

This bill would require the Departnment of Housing and Conmunity Devel opnment to
provide a |isting, upon request, to the FTBin a form nanner, and tine to be
agreed upon by the FTB and the Departnent of Housi ng and Community Devel opnent,
of the follow ng infornation:

&&= For taxpayers making nonetary contributions during the previous cal endar year
the taxpayer's nane, taxpayer identification nunber, and date and anount of
nonetary contri buti ons made.

z& For child care providers receiving nonetary contributions during the six
precedi ng cal endar years, the qualified child care provider's nanme, the
t axpayer identification nunber, and the anount of the contribution made.

The bill would define “construct” or “expand” to include, but not be limted to,
feasibility studies, site preparation, construction, renovation, or acquisition
of facilities for purposes of establishing a new licensed child care facility or
expandi ng an existing licensed child care facility that adds new child care
capacity.
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This bill would provide that the 60-nonth period requirenent (not defined) would
be suspended for any period that the child care provider uses to replace the
property under an involuntary conversion, as described in Section 1033(a) of the
Internal Revenue Code.

This bill would provide that a deduction would not be all owed, as may be provi ded
el sewhere in the Revenue and Taxation Code, for the portion of the qualified
expendi tures equal to the credit allowed by this bill. Additionally, no credit

woul d be allowed to a taxpayer that is required by a | ocal ordinance or
regulation to provide a child care facility.

This bill also would include the proposed Child Care Facility Credit in the |ist
of credits that can reduce regular tax below tentative mninmmtax for purposes
of alternative mnimumtax cal cul ati on.

Pol i cy Considerations

Al though this bill suggests that a child care provider is required to
certify use of the qualified child care facility, no particular use of the
facility is required. Consequently, a qualified taxpayer would be eligible
for this credit regardl ess of whether child care is actually provided. A
child care provider could provide the certifications required to be obtained
by the taxpayer and not actually provide child care to |owincone famlies
or at all. The author may wi sh to consider requiring that a m ni num
percentage of lowincone famlies actually receive services fromthe
facilities to qualify for the credit.

This bill does not require the child care facility to be operated for a

m ni mum anount of time. The bill states that the child care provider has to
have a witten plan to reflect the child care provider’s ability to recruit
children fromlowincone famlies for a period of five years and that the
provi der has contracted to provide child care services for five years.
Maki ng the credit conditional on creating a plan may not be as effective as
a condition that actually requires the childcare services to be provided.
A child care facility could be built and never opened or it could be
operated for only one day and then be converted to another use. Under these
facts, it is arguable that the taxpayer would still qualify for the credit.
To ensure continuing conpliance with the author's intent in providing this
credit, the author may want to consider adding a credit recapture provision
to the bill. To acconplish this, the bill could be anended to require a
mnimmtime period during which the child care facility nmust be operated.

| npl enent ati on Consi derati ons

It is unclear if the taxpayer would still be entitled to the credit if it
were |later determned that the certifications provided by the child care
provi der were incorrect.
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It is unclear what the role of the Departnent of Housing and Community
Devel opnment is in the admnistration of this credit. The Departnent of
Housi ng and Community Devel opnent is not certifying any part of the credit.
The only certification required by the bill is by the child care provider,
who is al so the person receiving the benefit of the nmonetary contribution.
The Departnment of Housing and Community Devel opnent is collecting
information fromthe child care provider and providing it to the FTB. The

bill allows the FTB to request the same information fromthe taxpayer
claimng the credit. In its present form the FTB is responsible for the
adm nistration of this bill, which relates to the start-up and operation of

child care centers. GCenerally, provisions allowing credits for transactions
or behavior (the start-up and operation of a child care center) outside the
scope of the FTB' s expertise are certified by another state agency. AB 1923
(2000) contains the sane child care facility credit except that the State
Department of Social Services is responsible for certifying that credit.

There are a substantial nunber of undefined terns used throughout the bill.
For exanple, the bill defines “child care provider” but repeatedly uses the
term*“qualified child care provider” which is undefined. 1In addition, the
credit is based on “qualified expenditures” which is defined to nean
nonetary contributions “with respect to a qualified child care facility.”
However, the child care provider is required to certify that “the costs for

which the credit is clainmd have been or will be incurred with respect to
constructing or expanding a child care facility.” The credit is for any
costs.

Techni cal Consi derati ons

In defining the term"qualified taxpayer,"” the bill refers to an incorrect
subdi vision for the definition of a qualified child care provider.
Amendments 1 and 2 would correct the reference.

2. CREDI T FOR | NTEREST | NCOVE ON CH LD CARE AND DEVELOPMENT FACI LI TIES

EFFECTI VE DATE

Thi s provision would be effective i medi ately upon enactnent and would apply to
i ncome years beginning on or after January 1, 2000, and before January 1, 2010.

SPECI FI C FI NDI NGS

Existing state law allows a simlar credit for interest incone on |oans used to
finance qualified expenditures for farmwrker housing (except that expenditures
do not include the cost of acquiring a building or structure). Existing state

| aw al so all ows taxpayers that nake | oans to businesses within an enterprise zone
to deduct net interest.

Exi sting federal |aw taxes interest on federal obligations (e.g., bonds issued by
the federal governnment) and allows the inposition of a state franchi se tax on
that interest if the state franchise tax is nondiscrimnatory. (The tax inposed
on the federal interest is not different than tax assessed on other interest.)
Under existing state law interest on state or |ocal obligations (e.g., bonds

i ssued by a state or political subdivision thereof) and interest on federa
obligations are exenpt from personal and corporate income tax but are included
within the neasure of the corporate franchise tax.



Senate Bill 1661 (Solis)
Anmended June 15, 2000
Page 7

This bill would allow a credit for 50% of the difference between the interest

i ncone received on | oans or the portions of |oans used to finance the purchase,
construction, expansion, or rehabilitation of qualified child care or devel opnent
facilities, and the interest that could have been received had the | oan rate been
one percentage point (100 basis points) above the prine rate.

The credit allowed by this provision shall be clained in equal installnents over
a period equal to the |l esser of 10 years or the termof the |loan. The period
woul d begin in the taxpayer's first incone year in which the qualified child care
or devel opnent facility construction, expansion, or rehabilitation is conpleted
and the initial enrollnent of children by the child care provider or child

devel opnent programoccurs. In the case where this credit exceeds the taxpayer’s
tax liability, the excess may be carried over until the credit is exhausted.

The credit shall not apply to loans with a termof less than three years or to

| oans funded prior to January 1, 2000. The credit shall apply only to interest
incone fromthe |oan and shall not apply to any other |oan fees or other charges
coll ected by the bank or financial corporation with respect to the | oan.

"Qualified child care or devel opnent facility" is defined as a licensed child
care or devel opnent facility that:

?? is operated by child care providers that prom se to a bank or financi al
institution lender to provide child care services for the entire termof the
| oan; and

?? nmeets one of the follow ng additional requirenents:

e 1s |ocated in |l ow or noderate-incone areas, as defined by the Comunity
Rei nvest ment Act of 1977 (Public Law 95-128), as anended; or

z&1 s operated by child care providers that covenant with the bank or financi al
institution | ender that not |ess than 30% of the children served by the
facility will be from households with inconmes at or bel ow 75% of the |oca
nmedi an i ncone as published by HUD

Fam |y day care centers are not qualified facilities.

This credit shall not apply to | oans for purchasing |land or for refinancing
exi sting | oans.

The credit would be disallowed for any year after the occurrence of a disallow ng
event. A disallow ng event occurs if the child care provider 1) defaults on the
| oan agreenent for nore than 90 days, 2) ceases providing child care in the
facility for which the | oan was made for nore than 90 days, or 3) if the credit
is based on a covenant to have no |l ess than 30% of the children served are from
househol ds with incomes at or bel ow 75% of the | ocal median incone, if the child
care provider ceases providing child care services in conpliance with that
requirement.

Generally, if the bank or financial corporation sells the |oan to another bank or
financial corporation, the balance of the credit, if any, shall be transferred to
the assignee or transferee of the |oan, subject to the sane conditions and
[imtations of the original credit. However, a bank or financial corporation my
assign, sell, or otherwise transfer the |oan to another person or entity and
retain the right to claimthe credit granted under this section if the bank or
financial corporation retains responsibility for servicing the |oan.
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Pol i cy Consi derations

This credit is attenpting to encourage building and inproving child care
centers for | owincone registrants by providing an incentive to |lenders to
| end necessary construction noni es and subsidizing a portion of the foregone
interest over the life of a loan made for this purpose. As drafted, the

| anguage provi des that the behavior of the borrower affects the lender's
ability to take the credit. The |Iender would have to denonstrate conpliance
by the borrower if audited. This may dimnish the incentive to the |ender
to make such | oans.

interest on federa
provides a credit to banks and financi al

i nterest foregone on loans relating to child care

This subsidy could be interpreted to subject interest on
obligations to a discrimnatory state franchise tax in violation of
I aw.

Federal |aw prohibits discrimnatory state taxation of
obligations. This bil
corporations for
facilities.
f eder al
f eder al

| npl enent ati on Consi derati on

As indicated under “Policy Considerations” above, the bill would disallow
the credit based upon the occurrence of certain future behavior of the
borrower. As a result, the occurrence of a disallow ng event woul d be
extrenely difficult to determ ne

FI SCAL | MPACT

Departnental Costs

I mpl ementation of this credit would not significantly inpact the
department’s costs.

Tax Revenue Esti mate

Based on the data and assunptions bel ow, revenue | osses are estimted as foll o

Esti mat ed Revenue | npact |
Taxabl e/ 1 ncome Years Beginning On or After
January 1, 2001 for the Child Care Facility Credit
and
Taxabl e/ I ncone Years Begi nning On or After
January 1, 2000 for the Tax Credit for Foregone
Interest | ncone on Loans
Enact ment Assuned After
June 30, 2000
Fi scal Years
(I'n Thousands)

2000- 01 2001- 02 2002- 03 2003- 04
Facility |Negligiblel -$900 -$1, 000 -$1, 200
Credit
I nterest |Negligible M nor M nor M nor
I ncone
Credit
Tot al M nor -$1, 400 -$1, 500 -$1, 700

Negligible = Loss | ess than $250, 000.

M nor

Loss | ess than $500, 000.
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BOARD

Bill 1661 (Solis)
d June 15, 2000

Thi s anal ysis does not consider the possible changes in enpl oynent, personal
income, or gross state product that could result fromthis nmeasure.

Tax Revenue Di scussi on

Facility Credit:

Revenue | osses woul d depend on t he anmount of new cash contributions and

redi rected cash contributions of at |east $4,000 per contributor. For purposes
of this estimate, it is assuned that contributions will be redirections of
anounts usually given to other charitable organizations that are deductible for
i ncone tax purposes, or trade or business expenses for enployers making
contributions for the benefit of enployees.

The nunmber of child care centers qualifying under this provision is projected t
be 95% of the total new or expanded non-governnent, for profit centers in
California, i.e., 583 centers in 2001. The projected growh rate for centers
increases from4%in 1998 to 8% in 2004 due to factors such as wel fare reform

i ncreased funding fromthe California Departnment of Education, the increasing
demand for child care in California, and the incentive effect of this provisior
These factors were al so considered in the estimate for centers that will expanc
existing facilities.

O the projected 583 new or expanded qualified child care facilities in 2001,
is assunmed that 25% or 146 facilities, will receive three cash contributions
averagi ng $5,000. The total projected 2001 contribution after the 50% credit
limtation is approximately $1 million. The 2001 offset is projected to be
approxi mately $100, 000 resulting in a 2001 revenue |oss of $900, 000.

Esti mates were devel oped in coordination with child care systemand facility
experts at the National Econom c Devel opnent and Law Center and the California
Child Care Resource and Referral Network.

Interest I ncone Credit:

This estimate is provided as a rule of thunb for every $50 million in annua
gqualified |l oans and assunmes an average loan termof 7.5 years with an average
di scount rate of 1%

POSI T1 ON

No Position. At its July 5, 2000, neeting, the Franchi se Tax Board agreed to
take no position on this bill



Anal yst Jeff Garnier
Tel ephone # 845-5322
At t or ney Patri ck Kusi ak

FRANCHI SE TAX BOARD S
PROPOSED AMENDIVENTS TO SB 1661
As Amended June 15, 2000

AMENDMENT 1

On page 7, line 19, strike out “(g)” and insert:
(i)

AMENDMENT 2
On page 16, line 15, strike out “(g)” and insert:
(i)



